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Background: The IFFs Conundrum

» Africa has been losing assets to other parts of the world for millennia.

» The losses sustained during slave trade, the scramble and partition of the Continent, and the
colonial period is unquantified.

» The modern equivalents of the outflow of resources of bygone days are the various avenues of
illicit financial flows.

» Curbing IFFs is therefore an existential imperative to free up substantial resources for the
development of the people and countries of the Continent, thereby rendering overseas
development assistance surplus to requirements.

» Recovery and return of African assets consigned abroad, or to use an old legal term for theft,
asported to foreign jurisdictions, would largely meet Africa’s developmental needs and leave
substantial savings for generations unborn.




Establishment of the High Level Panel and the Mbeki Report .

» The 4th Joint African Union Commission/United Nations Economic Commission for Africa (AUC/ECA)
Conference of African Ministers of Finance, Planning and Economic Development held in 2011, mandated
the ECA to establish a High Level Panel (HLP) on lllicit Financial Flows from Africa.

» The HLP produced an elaborate report on IFFs from Africa, which was adopted by the Assembly of Heads of
State and Government of the African Union at the 24th Ordinary Session of the Assembly, through a Special
Declaration on lllicit Financial Flows (Assembly/AU/Decl.5 (XXIV), thereby endorsing the Report of the AUC/ECA
High Level Panel on lllicit Financial Flows from Africa (the Thabo Mbeki Panel Report)

» The Report of the HLP defined IFFs as money illegally earned, transferred or used, is a watershed in
understanding the concept, types, volume, and impacts of IFFs on Africa, as well as the action needed to track,
stop and recover assets consigned from Africa to foreign jurisdictions through IFFs.

» The Special Declaration of the Assembly committed to ensuring that financial resources lost through illicit
capital flight and illicit financial flows are identified and returned to meet the Continent’s development agenda.

The Assembly requested the continued engagement of the Chairman of the HLP, H.E. Mr. Thabo Mbeki,
Former President of the Republic of South Africa, and the HLP, to carry out advocacy work to disseminate the
Panel’s findings and galvanise support to implement the Panel’s recommendations.



The Paradox of Africa’s Underdevelopment

» The HLP Report identified major drivers and enablers of IFFs in Africa, which include poor
governance, weak regulatory structures, double taxation agreement, tax incentives, and financial
secrecy jurisdictions and/or tax havens

» The paradox is that Africa can therefore be described as a rich but poor continent: whereas the
continent is rich in human and material resources and estimates of annual losses through IFFs to
other continents vis-a-vis external debt makes the continent a net creditor to the world, the
continent lags behind in development

» |FFs, inequality, corruption, and poor governance undermine the sustainability of peace and
security. Note: SDG Target 16.4 political commitment to significantly reduce the IFFs, Action Area 23
of UNGA Resolution 69/313 of 27 July 2015, and the Addis Ababa Action Agenda (AAAA) of the
Third International Conference on Financing for Development



Impetus for the Common African Position on Asset Recovery (CAPAR) .

» The HLP Report underscored the need to stimulate and expedite the process of asset recovery and
repatriation

» The AU Assembly of Heads of State and Government, at its 29th Ordinary Session held in Addis
Ababa, Ethiopia, expressed Africa’s commitment to continue to “Speak with ONE VOICE”, and to
develop a Common African Position on Asset Recovery

» The Heads of State and Government at the 31st Ordinary Session held in Nouakchott, Mauritania,
following their debate on the theme of the year 2018: “Winning the Fight Against Corruption: A
Sustainable Path to Africa’s Transformation” (Assembly/AU/Decl.1(XXXl)), inter alia, requested the
African Union Advisory Board on Corruption, the AUC and UNECA, together with other
stakeholders, to work to speed up implementation of the recommendations of the HLP on IFFs from
Africa; the Assembly further called upon international partners and allies to agree on a transparent
and efficient timetable for the recovery and return of stolen assets to Africa, with due respect for
the sovereignty of States as well as their national interests.



VyA Draft and adoption of CAPAR

» Further to the AU Assembly Special Declaration on lllicit Financial Flows (Assembly/AU/Decl.5(XXIV), and as
follow-up efforts by the African Union Commission, acting in concert with the AU-ABC, the Consortium to
Stem lllicit Financial Flows from Africa, the Coalition for Dialogue on Africa (CoDA), which is the Secretariat
of the AU/ECA, HLP, and the Open Society Foundation (OSF), facilitated the drafting of the CAPAR in December
2019, in South Africa.

» The draft CAPAR was sponsored by Nigeria, and adopted by the AU Executive Council at its 36th Ordinary
Session held from 6 to 7 February 2020 (EX.CL/1213(XXXVI) Add.1 Rev.1).

» The draft was subsequently adopted by the AU Assembly of Heads and Government at its 33rd Ordinary
Session, held from 9 to 10 February 2020, in Addis Ababa, Ethiopia, as a continental policy and advocacy tool
to strengthen efforts at stemming IFFs, asset recovery and management, to enhance domestic resource
mobilization

» CAPAR is a political, policy, and advocacy instrument aimed at assisting in the identification, tracing,
repatriation, and management of Africa’s assets for the common good of citizens, in accordance with Africa’s
development agenda, domestic laws, and other legitimate government purposes, in a manner that respects
the sovereignty of Member States.



VyA Draft and adoption of CAPAR

» CAPAR does not negate but recognizes the importance of the United Nations Convention against
Corruption and the African Union Convention on Preventing and Combating Corruption.

» However, whilst Article 51 of UNCAC affirms that asset recovery is a fundamental principle, the
provisions of Chapter V of UNCAC, which underpin global asset recovery are hamstrung by barriers
and challenges.

» UNCAC provisions confer significant discretion on destination countries, to the disadvantage of the
African countries who are legally and morally entitled to return assets of that are illicitly consigned
to foreign jurisdictions.

» The rationale for CAPAR has been corroborated by the report and recommendations of the UN
FACTI Panel, particularly its advocacy for democratisation of the international financial architecture.



Morphology of International Asset Recovery Landscape

IFFs occur across borders. Consequently, tracking, stopping, and getting it, require both national, regional,
and international efforts.

UNCAC is the only globally binding instrument on anti-corruption. It is exceptional in the sense that it
provides far-reaching and broad provisions for tackling both public and private sector corruption.

UNCAC, among other things, makes provisions for the prevention and criminalisation of corruption; proper
management of public affairs and public property; recovery of property and assets derived from corrupt
practices; international cooperation, mutual legal assistance and technical assistance.

The universal framework for asset recovery is Chapter V of the United Nations Convention against
Corruption

Asset recovery is a core principle of UNCAC; however, recoverable assets within the template of the
Convention is limited in scope.

UNCAC has also not explicitly declared return of recovered assets to countries of origin as an inalienable
right of such countries.



1[0 Morphology of International Asset Recovery Landscape .

» Recoverable assets within the UNCAC framework are limited to proceeds of corruption, which is at odds
with the findings of the HLP that as at 2015, Africa was losing conservatively S50 billion annually to illicit
financial flows; and as of then, about $1 trillion had reportedly been lost over a 50-year period, making
Africa a net creditor to the world.

» The findings of the HLP reinforce the general agreement that the proportion of annual global losses due
to different types of IFFs is in the ratio of 65% (commercial), 30% (criminal activities), and 5% (corruption),
which makes the UNCAC restriction of recoverable assets to proceeds of corruption a significant barrier to
recovering the lion’s share of illicit assets.

» UNCAC provides a framework for international asset recovery. However, even the most optimistic
exponent of UNCAC and the international system for asset recovery, can concede that there are
numerous challenges that confront countries of origin as well as requesting States, and destination or
requested States at different phases of the asset recovery process.

» African representation during the negotiation of UNCAC had hiccups, to put it mildly, so the voice of the
continent was muted

» CAPAR, among other things, advocates measures that can ameliorate the challenges faced by requesting
States in the asset recovery process.



The framework for implementation of Chapter V of UNCAC is tied to the institutions and arrangements

i UNCAC Asset Recovery Implementation Framework

created by the Convention, such as:

a)

b)

c)
d)

e)

The Conference of States Parties (COSP)- the main decision-making body or treaty organ
of the Convention;

The Secretariat;
The Open-Ended Intergovernmental Working Group on Asset Recovery

Implementation Review Mechanism (IRM)- guided by the Open-ended
Intergovernmental Working Group on Review of the Implementation of UNCAC

The United Nations Office on Drugs and Crime (UNODC) is not an organ of the
Convention. However, UNODC was mentioned and commended by the Convention and
entrusted with far-reaching important functions in the implementation of UNCAC.




1w Barriers and Challenges to International Asset Recovery

» Assets that can be recovered under UNCAC are limited the proceeds of crime, or assets that
are linked to corruption

» Wide discretion is given to destination countries that are majorly in the developed world who
benefit from IFFs

» Wide direction leads to terms and conditions for return of assets that violates the sovereignty
of requesting States who are often not regarded as victims on spurious grounds

» Legal, political, economic and other barriers and challenges are daunting
» Recovery process is time consuming, technical and dependent on good will.

» Other challenges and barriers abound
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Asset Recovery Initiatives and Networks

» UNCAC and UNTOC recommend cooperation across international, regional, and bilateral spectrum in asset
recovery. UNCAC also recommends formal and informal cooperation in asset recovery.

» Networks offer opportunities for collaboration in investigation, asset tracing and recovery, capacity building,
and information sharing. Networks and initiatives also assist with provision of information on the source,

destination, use, and beneficiary of IFFs.

» Notable initiatives and networks include:

V.

V.

Vi.

The Stolen Assets Recovery Initiative (StAR)

INTERPOL Global Focal Point Network on Anti-Corruption and Asset Recovery;
Global Forum on Asset Recovery (GFAR);

International Anti-Corruption Coordination Centre (IACCC)

Global Initiative against Transnational Organized Crime (GI-TOC)

The Global Operational Network of Anti-Corruption Law Enforcement Authorities (the Riyadh Initiative)
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Vil.

viil.

Asset Recovery Initiatives and Networks

The Financial Action Task Force (FATF)-originally set up by G-7 to combat money laundering and
terrorism financing, the FATF has crept into asset recovery.

Regional Asset Recovery Inter-Agency Networks (includes Asset Recovery Inter-Agency Network for
Southern Africa (ARINSA);Asset Recovery Inter-Agency Network for West Africa (ARINWA);Asset
Recovery Inter-Agency Network for Eastern Africa (ARIN-EA)

African Asset Recovery Practitioners’ Forum (AARP)

J

» International asset recovery involves multiple jurisdictions, which makes information exchange
and cooperation imperative to successful recovery and return. Although formal networking in the
context of mutual legal assistance mandated by UNCAC is helpful, unfortunately, it is technical,
cumbersome and challenging.

%* There seems, from an African perspective, to be little concrete evidence of direct, active and
institutionalised capacity of these initiatives and network in real-world prevention, recovery and
return of assets initiated and pursued by such networks or institutions that anchor the initiatives.

+* Secondly, the subject of commercial IFFs appears to be missing from the lexicons of these
initiatives and many of the networks.




1 o9 Asset Recovery Initiatives and Networks
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Thirdly, it is doubtful whether Africans were represented at the inception of the initiatives,
or have a potent voice in real decision-making processes in most of the networks. The African
regional networks which should be an exception, are hamstrung by a coterie of factors, major
ones being infancy of the networks, finance, and institutional structures.

Fourthly, as it stands, the global asset recovery effort is being dictated by the Global North and
institutions of the Liberal Global Order. Institutions like the World Bank, through its StAR Initiative,
are dictating the terms and standards of asset recovery. This is evident in the organisation,
selection of agenda, venue, and speakers at international fora. Likewise, networks
of asset recovery agencies seem to be controlled by the Global North. Much as asset recovery
requires partnership, Africa can enhance its negotiation power by coming together and working
with other regions of the Global South, such as Asia and Latin America.

The reason for the apparent blindness of these initiatives and networks to commercial IFFs is not
disconnected to the interests of the main beneficiaries of the initiators and puppeteers of the
initiatives and networks.




1§53 Commercial IFF enablers in Africa

» Commercial IFFs are enabled by a variety of commercial arrangements such as joint venture
agreements (JVAs); production sharing agreements (PSAs) (both genuine and bogus like the
purported Process & Industrial Developments Ltd (P&ID) contract in Nigeria; concessions
agreements; licences and leases (e.g. mineral exploration or mining leases); misinvoicing of
volume of exports of natural resources, such a crude oil, gold, or other precious metals; abuse of
expatriate quotas; floating of entities that lack the capacity to perform terms of an agreement,
which are then used to contract with government after corrupting officials; dubious arbitration
clauses; dodgy tax waivers, licences, waiver of import duty for machinery; grant of licences to
extract natural resources in exchange for over-valued project costs; unfair sale of government
assets as unserviceable, which are then shipped abroad; payment of consultants in foreign

currency for services rendered to government within the country, etc.



1WA The Journey to CAPAR: A Timeline of Conception and Adoption .

» The Common African Position on Asset Recovery is premised on the following:

» Chapter V of the United Nations Convention against Corruption, which provides the framework for the
identification, tracing, seizure, forfeiture, and repatriation of assets;

» African Union Convention on Preventing and Combating Corruption, and pertinent continental and sub-
regional protocols; and

» International political documents, such as the Addis Ababa Action Agenda, and Goal 16 of the Sustainable
Development Goals.

» The relative deficit in the effectiveness of the international architecture for asset recovery stands in contrast to
optimistic political affirmations of their effectiveness. This gave impetus to the conceptualization and adoption
of the CAPAR.

» The African Union’s decision-making organs have issued political declarations and decisions (some African
leaders have also made pronouncements on the issue at international fora ) to focus global attention on the
causes, types, volume, and consequences of IFFs.

» The momentum built by these actions propelled the Assembly of the Heads of State and Government of the
African Union to espouse a common position on asset recovery and return.



1#:39 The Journey to CAPAR: A Timeline of Conception and Adoption .

» Significantly, Assembly Declaration /AU/Decl.1(XXXI), adopted by the Heads of State and Government at the
31st Ordinary Session of the Assembly in Nouakchott, Mauritania, following their debate on the 2018 theme,
“Winning the Fight Against Corruption: A Sustainable Path to Africa’s Transformation,” inter alia, called upon
international partners and allies to agree on a transparent and efficient timetable for the recovery and return
of stolen assets to Africa, with due respect for the sovereignty of States and their national interests.

» Advancing the Assembly Special Declaration on lllicit Financial Flows (Assembly/AU/Decl.5(XXIV)) and
subsequent Decisions of AU organs, the following institutions, namely, the African Union Commission, the
African Union Advisory Board Against Corruption, and the Consortium to Stem lllicit Financial Flows from
Africa, with the Coalition for Dialogue on Africa serving as the Secretariat of the High Level Panel on lllicit
Financial Flows from Africa, facilitated the drafting of the Common Africa Position on Asset Recovery in
December 2019, in South Africa.

» To move forward the draft through the AU decision-making process, Nigeria sponsored the Draft Common
African Position on Asset Recovery, which the AU Executive Council (EX.CL/1213(XXXVI) Add.1 Rev.1) adopted
at its 36th Ordinary Session held from 6 to 7 February 2020. It was subsequently adopted by the Assembly of
Heads and Government of the African Union at its 33rd Ordinary Session, held in Addis Ababa, Ethiopia, from
9 to 10 February 2020, as a continental policy and advocacy tool to strengthen the combat against illicit
financial flows.



(¥ The CAPAR Framework

The Decision of the Assembly of the Union justified the need for the adoption of CAPAR with two
significant statements:

» The non-recovery and non-repatriation of African assets, including the proceeds of corruption and tax evasion,
illicit enrichment, consigned to foreign jurisdictions, severely and negatively impact the fulfilment of the
African development agenda, particularly the ambition of silencing the guns and the enjoyment of human
rights, with a special emphasis on the right to development.

» Efforts and strategies aimed at the recovery of African assets must be situated and contextualised within the

broader historical, political, economic, and social narrative of Africa, including the theft of African artefacts,
slavery, and colonialism.

» From an African perspective, Africa stands as a net creditor to the world. CAPAR, therefore advocates for a
more equitable global asset recovery framework.

» The current framework disproportionately benefits powerful countries over developing nations. It also fails to
recognise the return of cultural assets as a human rights issue on par with the return of other forms of assets.




The Four Pillars of CAPAR

The four pillars address the detection and identification of assets, recovery and return,
management, and cooperation and partnership.

Pillar One: Detection and ldentification

Pillar Two: Asset Recovery and Return

Pillar Three: Management of Recovered Assets

Pillar Four: Cooperation and Partnership

A crucial component of CAPAR is its advocacy for creation of African Escrow Account(s)

CAPAR Cross-Cutting Issues: Following its four pillars, CAPAR addresses cross-cutting issues that
permeate these pillars and are crucial for delivering the CAPAR agenda for asset recovery and
return. Three broad elements cut across the pillars.

CAPAR Policy Recommendations-these include:

a) strengthening domestic and regional systems for detection and identification;

b) protecting and incentivising whistleblowers; reinforcing and enhancing existing bodies and institutions in
detection and identification processes; promoting transparency at domestic and regional levels to enhance
the detection and identification of African assets;



pX B Dissemination and Implementation Efforts Since 2020

» The Assembly of the African Union, under paragraph 10 of the Assembly Decision adopting CAPAR, requested
the African Union Commission, African Union Advisory Board on Corruption, African Development Bank,
UNECA, Coalition for Dialogue on Africa and other stakeholders, in the Consortium, to scale up their
collaborative work, in partnership with the National Anti-Corruption Agencies.

» Pursuant to this directive, the Coalition for Dialogue on Africa, as the Secretariat of the Consortium, entered
into a Memorandum of Understanding (MoU) with the Independent Corrupt Practices and Other Related
Offences Commission (ICPC), Nigeria’s first anti-corruption agency, which was established in 2000.
Subsequently, CoDA and ICPC facilitated the printing of copies of the CAPAR in the official languages of the
African Union.

» ICPC, CoDA and other stakeholders have worked assiduously since 2020 to disseminate CAPAR at different fora
of the global arena.

Some of the highlights of sensitisation and enlightenment activities on the purpose and contents of CAPAR:

» September 2020: CAPAR was presented under the caption “Understanding the Common African Position on
Asset recovery” at the Virtual Commonwealth Regional Conference for Anti-Corruption Agencies in Africa,
organised by the Commonwealth Secretariat, from 7 to 9 September 2020.




Dissemination and Implementation Efforts Since 2020 .

» May 2021: In furtherance of Paragraph 10 of the Assembly Decision adopting CAPAR, and the MoU with ICPC Nigeria,
ICPC in collaboration with the AUABC and CoDA, organised a hybrid International Conference on Stopping lllicit Financial
Flows and Asset Recovery from 18 to 19 May 2021, at which the Executive Director of CoDA made a presentation on
CAPAR.

» July 2021: On 14 and 15 July 2021, ICPC, in collaboration with UNODC and CoDA, organised the African Regional
Conference on Combating Corruption and lllicit Financial Flows: New Measures and Strategies

» December 2021: ICPC and CoDA organised a Side Event on the dissemination, understanding and implementation of
CAPAR, on 16 December 2021, on the margins of the 9th Session of the Conference of States Parties to the UNCAC, held
in Sharm El Sheik, Egypt, from 13 to 17 December 2021. The Side Event presented CAPAR to the global audience and
projected Africa’s demand for equitable return of her assets from destination countries.

» December 2022: CAPAR was presented at the 20th International Anti-Corruption Conference (IACC), held from 6 to 10
December 2022, in Washington D.C, United States of America.! The theme of that IACC session was “Uprooting
Corruption, Defending Democratic Values”.

» November 2023: On 23 November 2023, the Civil Forum for Asset Recovery (CiFAR), a non-governmental organisation
which does not have consultative status with the Economic and Social Council, submitted a Statement
(CAC/COSP/2023/NG0O/33) at the 10th COSP, in Atlanta, Georgia, on Best Practices And Challenges In The Management
Of Recovered Assets, inter alia, summarised the background of CAPAR and the role that Pillar 3 of CAPAR can play in the
management of recovered assets.

last accessed 2/10/2025


https://iaccseries.org/wp-content/uploads/2023/03/Dec-9-IACC2022_Session-Report_Implementing-the-Common-African-Position-on-Asset-Recovery-and-Return.pdf

National Level Implementation of CAPAR: Nigeria

Key aspects of Nigeria’s implementation of the Pillars of CAPAR include:

» Nigeria established Inter-Agency Committee on Stopping IFFs from Nigeria

» In 2023, the Inter-Agency Committee on Stopping IFFs from Nigeria and the ICPC prepared the Revised
Guidelines for Negotiation and Drafting of Contracts and Agreements by Government Parties to
Prevent Corruption and lllicit Financial Flows and Ensure Sustainable Development.

» The Revised Guidelines noted the importance of skillful negotiation, and drafting of contracts in
extractives and other sectors that had in the past been purveyors of IFFs from Nigeria.

» The Revised Guidelines provide practical steps to inform negotiators and draftsmen in critical
ministries, departments and agencies of government in Nigeria. Specific areas covered by the Revised
Guidelines include oil and gas agreements, solid minerals agreements, trade and investment, and
environmental standards.



National Level Implementation of CAPAR: Nigeria

» Also, in 2023, the Inter-Agency Committee on Stopping IFFs from Nigeria and the ICPC also prepared a
Guidelines for Private Sector Response to IFF Vulnerabilities in Nigeria. The guidelines aim to secure
private sector participation and sensitisation in preventing IFFs.

» Commitment to Open Contracting Data Standards (OCDS): Nigeria also committed to open
contracting data standards, and devised various measures to promote ease of doing business by
leveraging technology to minimise rent-seeking and corruption.

» Beneficial Ownership Information (BOI): corporate and extractives
» Tax reforms

» Needless to say, Nigeria has robust statutory and institutional frameworks for both conviction-based
and civil asset forfeiture which has been upheld by the courts.




National Level Implementation of CAPAR: Senegal

» The Office National de Recouvrement des Avoirs Criminels (ONRAC) of Senegal organised its
first public auction of assets seized and confiscated in the context of Criminal proceedings

from 19 to 20 January 2023, at the Museum of Black Civilizations in Dakar, Senegal.

» The Secretary General of the Ministry of Justice of the Republic of Senegal, reiterated the
engagement and commitment of the government, particularly in the implementation of the

four (4) pillars of CAPAR




A SURVEY OF COUNTRY EXPERIENCES

National level international asset recovery success stories: Nigeria

» Nigeria has quite a robust legal and institutional framework on anti-corruption and asset recovery, which
substantially aligns with the requirements of the United Nations Convention Against Corruption and the
African Union Convention on Preventing and Combating Corruption.

» Nigeria’s comparative success in the recovery of a minute percentage of her financial assets taken abroad
by politically exposed persons was enabled by a robust internal legislative and institutional framework.

» However, the story of recovery of commercial and other forms of IFFs from multinational corporations is
best left untold, as it has not gained traction like corruption related proceeds of crime.

» Case studies of successful international asset recovery by Nigeria abound.

» Successful international asset return were often tied to conditions that impinge on the country’s
sovereign right to determine use of resources

» Examples non-positive asset recovery experiences also abound.

» Case study: The P&ID Case-An IFF Scam Gone Wrong. Nigeria recently won a case that involved an
orchestrated scheme using international commercial arbitration to rob the country of approximately
USS6 billion in lost profits, which eventually increased to well above USS10 billion.



p A SURVEY OF COUNTRY EXPERIENCES

The Judge, Sir Cranston, stated that:

66

In my view Nigeria has established a strong prima facie case that the GSPA was
procured by bribes paid to insiders as part of a larger scheme to defraud Nigeria.
There is also a strong prima facie case that P&ID’s main witness in the arbitration,
Mr Quinn, gave perjured evidence to the Tribunal and that, contrary to that
evidence, P&ID was not in the position to perform the contract. As to the
Jurisdiction and Liability stages of the arbitration, there is a prima facie case

that they were tainted by the conduct of Nigeria’s advocate... ‘ ‘




Country Experience: Senegal

» The most significant achievements of ONRAC is the deposit, to date, of nearly 18 billion FCFA in a
deposit account opened at the Caisse de dépot et de consignation (CDC). These funds resulted
from various operations, including bank seizures carried out as part of judicial investigations, sums
from the disposal of movable or immovable property entrusted to ONRAC, as well as proceeds

from auctions organised under its authority. As at 2025, ONRAC has conducted eight auctions.

» However, data on ongoing or concluded international asset recoveries by Senegal were not

available for inclusion in this report.



Country Experience: Democratic Republic of the Congo (DRC) .

» The asset recovery regime in the DRC is based on two key pieces of legislation, namely, the Penal
Code and the AML/CFT Law.

» Additionally, two ordinances play a significant role: the ordinance establishing COGEBISCO, and the
ordinance establishing, organising and operating the Anti-Corruption Prevention Agency (APLC). The
latest initiative in this regard is the project to create a financial prosecutor's office.

» The DRC'’s legal regime for asset recovery is primarily conviction-based.

» The low rate of final convictions in corruption cases, lengthy and complex confiscation procedures,
the absence of a clear regime for the restitution of assets recovered internationally, and the lack of
protection for whistleblowers and witnesses, are all elements lacking in the Congolese judicial
system, making asset recovery a near-impossible mission.

» In addition, there is COGEBISCO's lack of material resources, the risk of loss or misappropriation of
assets, and poor coordination with the judicial authorities, which render the Commission ineffective.



Recovery Efforts by the DRC .

Case Study 1: Case of the Settlement Agreement between the DRC and the Glencore Company

» Modus operandi: For over a decade, Glencore, through certain employees and agents, knowingly and wilfully
conspired to offer and pay millions of dollars to third parties with the intent to use a portion of the payments to bribe
DRC officials to obtain improper business advantages by reducing government audit liabilities and litigation costs.
Bribes through intermediaries, sham contracts, and fictitious invoicing were used as schemes in this corrupt
enterprise.

» Action by the DRC Authorities: The Congolese authorities initiated proceedings against Glencore through two
independent and separate procedures: one by the Agency for the Prevention and Fight against Corruption, and the
other by the Ministry of Justice.

» Glencore entered a settlement agreement with the Congolese government in December 2022 "covering all current or
future actions based on any act of corruption allegedly committed by the Glencore Group in the DRC between 2007

and 2018
» Consequences of the settlement include:
» The illicit enrichment of certain officials and the absence of legal proceedings against them;

» The lack of coordination and consultation between structures responsible for prosecutions led to a loss of time and
resources, thereby undermining recovery processes and mechanisms.



% B Recovery Efforts by the DRC

Case Study 2: Revision of the Sino- Congolese Contract

» The SICOMINES Joint Venture: The financial agreement resulted in nearly USD 76 billion gain for the Chinese
side, against USD 3 billion in infrastructure for the DRC, translating to a significant financial imbalance to the
detriment of the DRC, and to the advantage of the Chinese Consortium.

» Contract Renegotiation between the Congolese government and the GEC culminated in the signing of
Amendment No. 5 to the Agreement on 14 March 2024 translating to upward revision of the investment
amount for infrastructure, from USD 3.2 to USD 7 billion.

Case Study 3: Corruption Case of the Songolo Mining Company

» SM paid bribes to Congolese civil servants through intermediaries which was estimated to have caused a loss
approximately USS 1 billion to the Congolese public treasury, which represented about 25% of the national
budget at the time the acts were committed.

» The case of SM in the Democratic Republic of the Congo highlights the challenges of foreign corruption in
countries rich in mineral and natural resources.




Conclusion

» The journey to CAPAR and its milestones reflect Africa's determined effort to address the challenges
posed by illicit financial flows, and to secure the return of its illicitly consigned assets. CAPAR
provides a comprehensive framework, grounded in international and continental legal instruments,
and driven by a unified political will.

» 0Ongoing dissemination and implementation efforts are crucial to translating the principles of CAPAR
into tangible outcomes that contribute to Africa's sustainable development and its rightful claim to
its resources and heritage.

» CAPAR is a political and advocacy tool rather than a legal instrument, CAPAR is a powerful statement
of intent and desire to stem IFFs. The goal is to progressively eliminate all forms of IFFs, enabling AU
Member States to realise their development objectives and empower Africa to transform from a rich
but under-developed Continent to one that occupies its rightful place in the comity of nations.




Recommendations .

The report recommends actions for the United Nations, African Union, Member States of the African Union,
and UNODC, to strengthen the fight against illicit financial flows, and enhance asset recovery, as well as adopt,
disseminate and implement CAPAR:

The United Nations (General Assembly and relevant bodies):
» Strengthen the Global Framework:

o Broaden the Definition of lllicit Financial Flows: Initiate discussions and resolutions within the General Assembly to
work towards a more comprehensive and universally accepted definition of IFFs that includes commercial and
criminal activities alongside corruption. This recognises the significant impact of these flows on developing nations;

o Enhance UNCAC Implementation: Urge all Member States to fully ratify and effectively implement all provisions of
UNCAC, particularly Chapter V on asset recovery. Strengthen the Implementation Review Mechanism (IRM) to
ensure robust and consistent application;

o Democratise the International Financial Architecture: Actively consider and implement recommendations from
bodies like the UN FACTI Panel to create a more equitable and transparent international financial system that makes
it harder for IFFs to thrive;

o Reform UNCAC to Minimise Discretion of Destination Countries: Urgently organise a framework to reconsider the
text and language of UNCAC to remove terms that allow countries to withhold cooperation in repatriation of assets,
based on their political and economic interests



Recommendations

The African Union (AU Commission, AU Advisory Board Against Corruption):

» Champion the Common African Position on Asset Recovery:

©)

©)

©)

Reform AUCPCC: Reform AUCPCC by, inter alia, including peer review mechanisms in the text of the Convention;
Promote Widespread Adoption and Implementation:

Develop Regional Guidelines and Best Practices: Develop and disseminate practical guidelines, tools, and best practices for
asset identification, tracing, freezing, confiscation, and the transparent management of returned assets, drawing upon the
principles of CAPAR;

Enhance Capacity Building Initiatives:

Monitor and Evaluate Progress: Establish a mechanism to monitor and evaluate the progress of AU Member States in
implementing CAPAR and achieving its objectives, sharing lessons learned and identifying areas for improvement.

Raise Awareness: Conduct continent-wide awareness campaigns to educate citizens, civil society organisations, and
government officials about the impact of IFFs and the importance of asset recovery.

Member States of the African Union:

» Domesticate and Implement CAPAR: Enact and enforce national legislation that aligns with the principles
and objectives of CAPAR, ensuring a robust legal framework for asset recovery;

» Strengthen National Institutions:



Recommendations

» Improve Transparency and Accountability: Implement measures to enhance transparency in public
financial management, procurement processes, and natural resource governance, to prevent IFFs at their
source;

» Develop National Asset Recovery Strategies:
» Ensure Transparent Management of Returned Assets:

» Engage Civil Society:
The United Nations Office on Drugs and Crime:

» Support the Implementation of UNCAC and CAPAR: Align its technical assistance programmes and activities with
the objectives of both UNCAC and CAPAR, providing tailored support to African nations in their implementation
efforts; support CODA in its implementation of the mandate given to it by CAPAR.

» Strengthen the Working Group on Asset Recovery: Continue to provide substantive support to the Open-Ended
Intergovernmental Working Group on Asset Recovery, facilitating discussions and formulating recommendations to
enhance the implementation of Chapter V of UNCAC;

» Promote Awareness and Advocacy: Continue to raise global awareness about the detrimental impact of IFFs on
Africa and the importance of asset recovery, working with media and civil society organisations.

By implementing these recommended actions in a coordinated and collaborative manner, the international
community and African nations can make significant strides in stemming illicit financial flows and recovering
assets that are crucial for the Continent's sustainable development.




